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Colorado Conservation Easement 
Tax Credit Task Force

Meeting #1
October 30, 2007

Tax Credit Task Force

•Review/discussion/approval of 
final report
•Agree upon 
presentation/engagement 
strategy

•Approval of final recommendations 
and presentation of findings

•Present/discuss issues
•Outline options

•Preliminary agreement on hard 
issues

•Discuss “Easy Fixes” to 
problems posed during Meeting 
#1

•Understand interstate program 
comparisons
•Agree on options to solve the 
problems posed during Meeting #1
•Resolution of “Easy Fixes”

•Importance and 
Accomplishments
•How the program works
•History of the program
•Past, current and future issues
•Process outline

•Develop a common understanding 
of the State Conservation Tax Credit 
Program
•Lay out a process for achieving 
results (administration and legislative 
recommendations)

AgendaObjectivesMeeting

Meeting #1

Meeting #2

Meeting #3

Meeting #4

Importance and Accomplishments
How the Program Works

1. Overview and Program Accomplishments
Jill Ozarski, CCLT

2. Conservation Easement 101 with Examples
Chris West (CCALT)
Rob Blieberg (Mesa LT)

3. Conservation Easement Appraisals
Mark Weston

4. The Role of Tax Credit Brokers
Carl Spina

Colorado Land Ownership

Source:  Colorado Conservation Trust, Colorado Conservation at a Crossroads: 2007 Land Conservation Report. 
http://www.coloradoconservationtrust.org/goingon/CCT_Crossroads_2007.pdf.

Conserved Land

35%384,108Local Gov’t
Open Space 
Programs
43 Programs statewide 
(14 are CCLT members)

78%1,224,600Land Trusts
41 CCLT Members

Percent 
Conservation 
Easement

Land 
Protected 
(acres)

Conservation Easements
� A cost-effectiveand voluntary legal agreement that restricts future 
development to protect specific conservation values.

� Can be tailored to an individual landowner to preserve the 
conservation valuesof the land in perpetuity. Allows for continued 
ownership and use of property, to sell it, or pass it on to heirs. Does 
not require a landowner to grant public access across private property.

� The easement holder(a land trust or government entity) is 
responsible for making sure that the terms of the easement are 
followed forever.

� “Conservation Values” from IRS 170(h) include:  Open Space, 
Wildlife Habitat, Agriculture, Outdoor Recreation, Scenic Vistas, and 
Historic Lands/Structures

Conservation Easements have become the dominant 
land protection tool in Colorado, and as of 2006 

accounted for 69% of all conserved lands in the state.  

We are second in the nation. Why?
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Source:  COMaP website, Appendix 10: Map showing conservation easement acreage per county

Colorado Conservation
Easement Acreage States Using Income Tax Incentives

for Land Conservation

Source:  Conservation Resource Center, “State Conservation Tax Credits – Impact and Analysis,” 2007

Colorado Conservation Easement 
Tax Credit

� Gives land-rich landowners (farmers, ranchers, and 
other long-term rural and working landowners) the 
financial ability to preserve their land

� In exchange for the donation of the land, the landowner 
receives a transferableincome tax credit for 50% of the 
fair market value of the easement up to $375,000

� The amount of the donation must be supported by a 
qualified appraisal and comply with all other aspects of 
IRS Code §170(h)

Colorado Tax Credits

� According to CCT’s 
2007 Land 
Conservation 
Report:
“Colorado’s state 
conservation easement 
income tax credit program 
has become the state’s 
most significant driver of 
conservation while serving 
as a national model for 
using well-crafted 
financial incentives to 
accelerate the pace of land 
protection.”
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Source:  CO Leg. Council Report 4/9/2007

Recent Reforms to Ensure 
Transparency and Accountability

� Increased public reporting

� Increased standards and penalties for appraisers

� Information requirements for taxpayers, 
easement holders, and appraisers

� Single-rate structure

Why now?
We are losing land to rapid 
population growth and land 

conversion
� Colorado is one of the fastest growing states in the country.

� 1990-2000 added one million residents
� 2005-2007 added 180,000 residents
� Not even counting second home development

� We are losing productive agricultural land faster than any 
other state in the nation.
� Average size of Colorado’s farms and ranches shrank by over 

80 acres in recent years (USDA 2002 Census of Agriculture)
� Losing about 100,000 acres a year of prime farm and ranchland

� Not to mention our scenic views, wildlife, and valuable water 
resources!
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Conservation Easement Example
Mesa Land Trust

Property B:

� 1,630 acre ranch

� Owned by 87 year-old World
War II Veteran

� Habitat for Gunnison Sage
Grouse

� Easement acquired with
GOCO, NFWF, private funds

� Extensive habitat management
work overseen by DOW

Conservation Easement Example
Mesa Land Trust

Property A:

� 32 acre peach orchard &
vineyard

� Prime soils adjacent to
I-70

� Property owned by
member of a multi-generation peach-growing family

� Easement acquired with FRPP & GOCO Funds

� Easement, appraisals and other due-diligence documents
reviewed by USDA Solicitors Office and GOCO

Colorado Conservation 
Easement Income Tax Credit 

Task Force
Basics of 

Conservation Easement Appraisal
Mark Weston – Hunsperger & Weston
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Conservation Easement Appraisal Basics

� Easement appraisals must comply with:
� Internal Revenue Code
� US Dept of Treasury Regs
� Uniform Standards of Professional Appraisal Practice (USPAP -

national standard)

� Complex appraisals experience, training and adherence to USPAP
Ethics Rule is a must

� Easement appraisers must be licensed by the Colorado Board
(BOREA) and have expertise in specific property type

� IRS requires investigation of easement sales funded by GOCO,
DOW, FRPP, city or county open space, etc.

� Two property appraisals are required:
� Before easement

Any difference is the
value of the easement

� After easement

Treasury Regulations§1.170A-1 (c) (2) state

Fair Market Value
The price at which the property would change hands between a 
willing buyer and a willing seller, neither being under any 
compulsion to buy or sell and both having reasonable knowledge of 
the relevant facts.

Market Value cannot be based on
� Price paid for a sale comparable by a specific neighbor, an 

investor with an unusual motivation, or an entity with the right
to condemn

� A one-shot internet transaction
� A listing price or a refinancing

Conservation Easement Appraisal Basics

Two Important Appraisal Requirements:

Before & After Approach

� Appraiser must value all physically contiguous property 
owned by the donor and the donor’s family.

� A 40-acre easement within an 800-acre ranch requires 
appraisal of all 800 acres before & after easement – it is 
incorrect to value just the 40 acres!

and

� Treasury Regs require a reduction in easement value if "any 
other property owned by the donor or a related person" 
increases in value as a result of the easement, whether or not 
such property is contiguous to the easement parcel.

� Can require a separate before & after study

Conservation Easement Appraisal Basics Conservation Easement Appraisal Basics

� An easement donation required as a condition of a land use 
approval will not result in a state credit or a federal income tax 
deduction

� Any water rights must be considered

� Appraisals cannot be based on potential land uses that are 
unlikely to be approved, or that are not  supported with relevant 
market data

Industry Concerns:
� Shortage of qualified appraisers

� Inability of regulators to review taxpayers’ claims of value
� Inability of regulators to enforce appraiser statute & BOREA 

regulations

� This is why properly educated appraisers and properly prepared 
appraisals are so important!

Colorado Conservation 
Easement Income Tax Credit 

Task Force

The Role of the Tax Credit Broker
Carl Spina – Conservation Tax Credit Transfer, LLC

Gross Conservation Easement Credit:
State Income Tax Incentive

� H.B. 99-1155 Creation of Tax Credit
(January 2000 at $100,000)

� H.B. 00-1348 Made tax credit transferable
(January 2000)

� H.B. 01-1090 Increased the Tax Credit
(January 2003 to $260,000)

� H.B. 06-1354 Changed the Tax Credit Formula
(January 2007, 50% of the first $750,000 of 
Conservation Value is eligible for a maximum 
Tax Credit of $375,000)
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Who Can Claim a
Colorado Tax Credit?

� Colorado resident individuals
� C Corporations
� Trusts and Estates
� Members of pass-through entities, regardless 

of whether such members are Colorado 
residents

� Only onequalified conservation easement 
tax credit can be generated per year by the 
above entities

Using a State Income Tax Credit

� Donors of a conservation easement can use the 
qualified tax credit to offset their state income 
tax liability for up to 20 years

� Donors can transfer all or part of their tax 
credit to a qualified Colorado taxpayer

� In budget surplus years, donors may request a 
refund from the State in the amount of $50,000 
(post 1/1/2003)

Who Transfers Tax Credits?

� “Conservation Minded” (CM) Tax Credit
Broker

� Land trusts
� Seller’s attorney and/or accountant
� Donor/seller to a friend, neighbor, local

business, anyone wanting to purchase credits
at a discount

� Accounting and legal firms
� Other tax credit brokers
� Promoters

Who is the CM
Tax Broker’s Client?

� The Colorado Statutes as they pertain to the “Gross 
Conservation Easement Credit”

� Donor/sellers and credit buyers

Tax credit brokers work closely with their conservation
colleagues to close the tax credit transfer and to
complete a “good conservation deal”

� Land trusts and governmental entities
� Appraisers and other conservation professionals

CM Tax Credit Broker’s Role

� Tax Credit Brokers and the Tax Credit Market did not exist 
before H.B. 00-1348 

� Gatekeepersfor good conservation (varies with each 
broker)

� To identify all state and federal laws, regulations and notices 
applying to the charitable donation of a conservation 
easement and for qualifying for a state tax credit

� To perform “due diligence” by reviewing all pertinent 
donation documents for compliance with state and federal 
laws, regulations and notices

The Due Diligence Process

Appraisals - the most contested document

� There is only one tax transfer firm that has a
designated appraiser on staff conducting a formal
USPAP review 

� Some brokers use a checklist to assess if: 
� the appraisal meets USPAP standards and Treasury

regulations  
� the math makes sense
� the legal descriptions are accurate and that they concur

with the Recorded Deed of Conservation Easement and
other donation documents
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The Due Diligence Process

Deed of Conservation Easement:

� Are the conservation values defined?
� Is public benefit identified?
� Are the legal descriptions accurate?
� Is the document correctly recorded?
� Are the permitted and prohibited uses defined and 

do they concur with the appraisal?

State and Federal Income Tax Forms:
� Are all the forms included and completed correctly?

The Due Diligence Process

Title Commitments, Baseline Reports,
Mineral Remoteness Letters, Subordinations

� Do the legal descriptions match on these 
documents?

� Do the characteristics reported in these 
documents concur with the other donation 
documents?

CM Tax Credit Broker’s Role

� To facilitate the transfer of “qualified” credits 
between donor/sellers and qualified buyers

� To transfer credits at the going market rate
� Supply and demand
� Buyer comfort level

� To follow the “due diligence” process by 
completing the transfer transaction using a 
formal transfer agreement signed by the seller, 
buyer and broker

Legislative History
1999
� $100,000 maximum credit
� Dollar of credit earned for each dollar of donation up to $100,000
� 20-year carry-forward
� Only one credit per income tax year

2000
� Refund allowed up to a maximum of $20,000 in years on which state

revenues exceed state spending under Tabor Amendment
� Permitted transfer of the credit in amounts not less than $20,000

2001
� Increase the credit to a maximum of $260,000 based on $100,000 of

credit for the first $100,000 of donation, and 40% credit for amounts in
excess of $100,000, but not to exceed the $260,000 limit

� Revise the maximum refund to $50,000 per year
� Eliminate any minimum transfer amount

2002
� Credit is only allowed for donation that is eligible to qualify as a "qualified

conservation contribution" pursuant to IRS Code Section 170(h)

Legislative History
2005
� Clarify that the Department of Revenue could reject in whole or in part the

appraisal for a conservation easement tax credit

2006
� Revise the credit formula to 50% of the fair market value of the donated portion

of a conservation easement up to a maximum credit of $375,000, eliminating
the dollar for dollar credit for the first $100,000

2007
� Requires a public organizational filing by any organization holding 

conservation easements for which a credit would be claimed
� Requires a tax payer filing containing certain information to be made available

to the public
� Requires a sworn affidavit from the appraiser
� Requires a sworn affidavit from the holder of the conservation easement
� Requires certain reporting by the Colorado Department of Revenue

Past, Current, and Future Issues

1. Characteristics and Consequences of 
Questionable Tax Credit Claims
Jill Ozarski, CCLT

2. Enforcement: Colorado Department of 
Revenue
John Veccharelli

3. Enforcement: Colorado Division of Real 
Estate
Erin Toll
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Questionable Tax Credit 
Claims

Characteristics of questionable claims 
relating to:

� Appraisals
� Conservation Values
� Easement Holders

Consequences
� Impact to state budget
� Consumer harm

Process

•Review/discussion/approval of 
final report
•Agree upon 
presentation/engagement 
strategy

•Approval of final recommendations 
and presentation of findings

•Present/discuss issues
•Outline options

•Preliminary agreement on hard 
issues

•Discuss “Easy Fixes” to 
problems posed during Meeting 
#1

•Understand interstate program 
comparisons
•Agree on options to solve the 
problems posed during Meeting #1
•Resolution of “Easy Fixes”

•Importance and 
Accomplishments
•How the program works
•History of the program
•Past, current and future issues
•Process outline

•Develop a common understanding 
of the State Conservation Tax Credit 
Program
•Lay out a process for achieving 
results (administration and legislative 
recommendations)

AgendaObjectivesMeeting

Meeting #1

Meeting #2

Meeting #3

Meeting #4

Meeting Schedule

#2: Tuesday, 11/13, 9 a.m. – 12 noon
Location: Department of Agriculture

#3: Wednesday, 12/5, 9 a.m. – 12 noon
Location: TBA

#4: Wednesday, 12/12, 9 a.m. – 12 noon
Location: TBA


